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I am pleased to have been invited to com-

ment on “Emerging Issues in Women’s 

Equality: A Look at 

Sharia Law” by Homa 

Arjomand. I note that in 

previous public dis-

courses Ms. Arjomand 

has pointed out that the 

introduction of Sharia 

Law in Canada is being 

considered as a matter 

of administrative expe-

diency in arbitrations 

and, through encourag-

ing arbitrations, gov-

ernments are thereby hoping to ease the 

burdens on the courts.  Supporters of 

these initiatives cite multiculturalism and 

religious freedom as justifications.  

 

It is important to note that much of the im-

pact of the use of Sharia law in arbitra-

tions would initially be at the provincial 

level, since the provinces have constitu-

tional jurisdiction in matters relating to 

property and civil rights within a province.  

For example, property and custody issues 

prior the commencement of divorce pro-

ceedings are governed by provincial law.  

The problem for many 

is that it is believed that 

any introduction of 

Sharia law at the pro-

vincial levels will ulti-

mately have federal 

ramifications.  This 

makes sense when 

one considers that di-

vorce settlements—a 

matter of federal juris-

dict ion—most fre-

quently incorporate pre

-divorce settlements 

that the parties have made under provin-

cial jurisdiction. 

 

The interest in Sharia is based on an ini-

tiative in Ontario by which legislative ref-
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A typical mosque found in many areas around the 
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vital importance to the world’s Muslim community. 



erence is made to religious-based arbitra-

tions.   At present, these arbitrations are 

limited.  Some people believe that, to be 

consistent, legislative recognition should 

be given to any religious-based arbitra-

tion, and that 

Sharia law should 

be legislatively ref-

erenced accord-

ingly.  Basically, if 

you include one 

religion, you should 

include them all.  In 

my view, the initial 

problem arises 

when legislation 

makes specific ref-

erence to religious-

based settlements 

of civil matters.  I believe that in so doing, 

the formal separation of church and state 

that forms the basis of our democracy is 

thereby eroded.  We do not live in a 

Christian state, even though the history of 

Canada involves significant Christian in-

fluences.  Many who come to Canada 

from Islamic states do so because they 

do not want to live under a regime where 

religion usurps individual freedoms and 

democratic rights.  These are people who 

believe that individual rights—particularly 

minority rights—must be preserved in the 

face of majority views, particularly major-

ity-held religious views. 

 

Many religions involve elements of intoler-

ance towards other religions and those 

who within a particular religion who do not 

strictly adhere to the doctrines of that re-

ligion.  It is also the 

case that the con-

servative elements 

within some relig-

ions are male-

dominated.  We 

see this in the 

Catholic church, 

where only male 

priests are permit-

ted to conduct reli-

gious services.  We 

see this in some 

Christian faiths, 

where the most conservative among such 

faiths believe that women are blessed 

through being subservient to men.  And 

we see this in Sharia law, where the 

dominant interpretations of such laws are 

by males and favour males. 

 

This does not mean that any of these reli-

gious beliefs are inherently wrong or evil.  

It does mean, however, that there are 

other interpretations to the same religious 

passages that are often ignored.  It is for 

this reason that one Christian church in 

Canada, the United Church, has permit-

ted gay and lesbians to become ministers 
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Muslims, at least once in their lifetime strive to travel 
from all corners of the world to participate in the Hajj, 

or traditional pilgrimage to Mecca. 



and why the Anglican church is similarly 

addressing the issue.  Within Islamic law, 

I understand that there are many interpre-

tations of similar texts.  For example, it is 

my understanding that the concept of the 

Hijab, or head-

scarf, is referenced 

to both men and 

women, yet it is 

commonly only en-

forced with respect 

to women.  I un-

derstand further 

that there is debate 

over whether the 

covering of the 

face and body, 

through such gar-

ments as the 

burka, previously imposed in Afghanistan 

and still commonly found in other coun-

tries, such as Yemen, is in fact religiously-

mandated. 

 

One of the problems with legislatively ref-

erencing religion in arbitrations is that it 

will be easy for some adherents to accuse 

others of not being good Christians, good 

Jews, good Muslims or good Sikhs, if they 

don’t go along with a religious-based arbi-

tration, or if they later challenge the arbi-

tration on the grounds that it is contrary to 

general provincial law.  Already, informal 

arbitrations take place, and will continue 

to take place, without being legislatively 

mandated.  Catholics who wish to relig-

iously terminate their marriages must do 

so by way of a judgment of a religious 

court.  However, such action has no legal 

ef fect  whatso-

ever—the legal ef-

fect is completely 

separate from the 

religious views 

which absolutely 

deny the existence 

of divorce.  In the 

case of Sharia law, 

my understanding 

is that it is, for 

m a n y ,  a l l -

e n c o m p a s s i n g , 

whereby all as-

pects of life are to be governed according 

to the Koran (Qur’an).  Inevitably, in such 

circumstances, there will be conflicts be-

tween non-religious civil values and what 

the Koran (Qur’an) might say.  One area 

that has been frequently cited is that of 

the custody of children in a marriage 

breakdown.  Canadian law does not auto-

matically require that custody of children 

be granted to the mother or the father, or 

both.  The issue is to be decided based 

on the best interest of the children, after a 

review of all of the facts.  It is my under-

standing that the Koran (Qur’an) man-

dates that the children are to be in the 
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A set of Islamic legal texts and Korans (Qur’ans).  
Islam has an extensive legal tradition, dating back 

well over one thousand years. 



custody of the father, in such circum-

stances.  Clearly, no mother in Canada 

would be required to agree to such an ar-

rangement, without recourse to the courts 

to determine what the best interest of the 

children might be.  Most recently, we 

have become aware of the fact that polyg-

amy is now a social issue in Canada, with 

reference to whether prohibitions against 

polygamy infringe on civil rights.  The is-

sue at present is one that is referenced to 

old-order Mormons in British Columbia, 

though several Muslims—all male, have 

recently raised the issue as well. 

My conclusion:  keep all religions out of 

legislation affecting civil rights.  What peo-

ple agree to do privately, in accordance 

with religious precepts, may or may not 

result in an enforceable arrangement ac-

cording to the law.  But it will ultimately be 

our laws, and not our religions, that will 

determine our rights in society. 

 

 

Update:  There is controversy over the possibility of the application of Sharia Law and religion’s place in general 
in Western society.  France recently banned religious symbols in its public schools taking a secular approach, 
while Canada has taken a more pluralistic approach to religion and culture respecting each individual’s freedom of 
religion and expression. 
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Your Opinion Matters... 
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Question #1   Do you agree that religious law should 
not apply in parallel to civil law? 

 
Question #2   Should Sharia Law share an accepted le-
gitimacy in areas of family law? 
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